
Appeals No. 68545-7-1 

SUP MECOURT 
OF THE STAT OF WASHINGTON 

Bank of AmericaNA, as successor b merger to Lasalle Bank NA, as trustee to 
Wamu Mortgage Pass-Through Certificates Series 2006 AR11 Trust, 

, Respondent 

v. 

Christophe L. Short, Pro se 
P.O. Box 1080 

Republic, ashington 99166 
(509 775-0469 

clshort 12 @peoplepc.com 



I. Identification of Pe itioner .................................. 1 

II. Court of Appeals cision .................................. 1 

Ill. Issues Presented F Review ................................ 2-4 

IV. Statement of Case .......................................... .4-8 

V. Argument Why Re iew Should Be Accepted ............ 8 

A. The Court of A peals affirms the Trial Courts 
fmding of histo ·cal material facts while finding 
a different set o historical material facts ............... 8 

I 
I 

B. Story One ...... : ............................................. 9-10 

C. Story Two ................................................... 11-13 

D. The Trial Co Accepts Story One, 
The Court of A peals accepts Story Two ............... 14-15 

E. Ultra Vires and Illegal Acts ............................... 15-17 

F. Affidavits of celi Urquidi ............................. .18-19 

G. Trustee Status fter Removal or Resignation CR 25 .. 19-20 

VI. Conclusion ....................................................... 20 



Table of Cases: 

1. Hiatt v. Walker Chevr et 120 Wn. 2nd 57, 
837 P.2d 618 (1992) ................................................. .3 

2. Hudson v. Alaska Airli es 43 Wn 2nd 71,71-72 (1953) ......... .3 
3. Dept of Labor & Indus. v. Kantor Wn App. 764,799 (1999) ... 3 

Table of Statutes: 

1. RCW 9A.72.85 ................................................ 6 

Table of Court Rules: 

1. CR 56(c) ...................................................... .3,5,8,12,13 
2. CR 56(e) ...................................................... 3,13 
3. CR 26(i) ....................................................... 5 
4. CR 25(b) ...................................................... 19,20 
5. CR25(c) ...................................................... 19 
6. WCCR 54(c) ................................................... l 
7. RAP 13(b) 1,2,3,4 ............................................ 7,20 

Table of Constitutions 

1. Washington State Con titution ............................. 1 ,2 

2. United States Constitu ion .................................. .1 ,2 

11 



I. IDE TITY OF PETITONER 

Christopher L. Short (Mr. Short) is the Petitioner. Mr. Short is the 

defendant in a judicial forec osure action filed in Whatcom County 

Superior Court (Trial Court). The Trial Court granted a motion for 

summary judgment against Mr. Short. 

Mr. Short appealed the tri court's decision to the Court of Appeals, 

State of Washington, Division (Court of Appeals). The Court of Appeals 

on 09/23/2013 remanded to th trial court mandating respondent, Bank of 

America comply with a local uperior court rule, WCCR 54( c), by filing 

the original promissory note p or to entry of judgment. 1 

WCCR 54( c) states: 

"No Judgments all be taken upon a negotiable instrument 

until the origina instrument has been filed." 

1 
It is not known by Mr. Short wh her Bank of America is willing or able to comply 

with the Court of Appeals mandate. Because the mandate has the effect of vacating the 
order on summary judgment and pre luding the entry of any judgment by the Trial Court 
if Bank of America fails to comp y, Mr. Short would in that case consider further 
proceedings in this matter unneces . However, Mr. Short does not have the luxury of 
waiting for the outcome of that possi ility because the Court of Appeals has also affirmed 
the summary judgment against him · part. Mr. Short in seeking to preserve his right to a 
trial by jury must petition the Court for review of that portion of the Court of Appeals 
decision that he finds to be in confli t with previous rulings of this Court and a violation 
of his rights under the Washington State and United States Constitutions in a timely 
manner. 

I 
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The Court of Appeal affmned that Bank of America as the 

Trustee of an express trust co ld bring suit against Mr. Short in its own 

name and; that unless otherw · se ordered by the court Bank of America 

could maintain the suit in its o name even though Bank of America had 

been removed or resigned as rustee of the Trust during the pendency of 

the litigation against Mr. Short. 

The Court of Appeals ffirmed there was no genuine issue as to 

any material fact; that the affi t Araceli Urquidi was competent to testify 

On 10/14/2013 Mr. Sh filed a motion for reconsideration. 

On 10/29/2013 the Co of Appeals denied Mr. Short's motion for 

reconsideration. 

III. ISSUES PRESENTED FOR REVIEW 

The Washington State Consti tion, Article 1, Section 2 states: 

"The Constitution of the Unite States is the supreme law of the land." 

The Seventh Amendment to th Constitution of the United States states: 

"In suits at common law, w ere the value in controversy shall exceed 

twenty dollars, the right of al by jury shall be preserved, and no fact 

tried by a jury, shall be othe · se reexamined in any court of the United 

States, than according to the es of the common law" 

I 

I 
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summary judgement may be ordered and 

affirmed by a court must m t very stringent standards to preserve a 

parties right to trial by jury, as ·s Court has ruled on many occasions. 

1. f Appeals affirmation of the Trial Court's 

decision that there as no geniune issue as to any material fact 

is in conflict with the Court's decision in Hiatt v. Walker 

Chevrolet Co. 120 n 2nd, 57, 837 P.2d 618 (1992) in which 

the court held " ere a dispute as to a material fact exists, 

summary judgment s improper"? 

2. f Appeals affirmation of the Trial Court's 

ruling that certain vidence was admissable is in contradiction 

to CR 56 (c) & (e)? 

3. Whether the Truste of an express trust bringing suit in its own 

name and not joini g the party for whose benefit the action is 

brought may disreg d the express governing provisions of said 

trust which specific lly prohibit certain acts in conflict with the 

Court's decision in Hudson v. Alaska Airlines 43 Wn 2nd 71, 

71-72 (1953) and ept of Labor & Indus. v. Kantor Wn App. 

764, 799 (1999) (ci tions omitted)? 
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4. Whether the Truste of an express trust, who has brought suit 

in their own name without joining the party for which the 

action is brought may continue the litigation after being 

removed or resignin as trustee of the trust? 

IV. STATE ENTOFCASE 

On 06/07/2006 Mr. Short obtained a loan from Washington Mutual 

Savings Bank, FA (WaMu) for the purposes of refinancing real property in 

Whatcom County, Washington Mr. Short executed a promissory note and 

a deed of trust. 

On 04/28/2010 Bank of erica, NA as successor by merger to 

Lasalle Bank NA as Tru ee to WaMu Mortgage Pass-Through 

Certificates Series 2006-AR11 Trust (Trust) filed a complaint naming Mr. 

Short as a defendant as wel as Washington Mutual Bank, unknown 

parties, unknown occupants an Does 1-10. CP 303-344. 

Bank of America in their complaint prayed for a money judgment 

against Mr. Short on the prom·ssory note. Further praying that in the event 

Mr. Short did not pay the mo ey judgment forthwith upon entry that his 

real property might be sold an the funds from such sale awarded to Bank 

of America and if any defici ncy remained after applying the proceeds 

from the sale of the real pro rty that a deficiency judgment be entered 

against him. CP 307lines 1-20 
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On 01/03/2011 filed an answer to Bank of America's 

complaint. 

On 01108/2011 Mr. Short erved Bank of America with defendant's 

first set of interrogatories and r quest for production of documents. 

On or about 02/11/2011 2 ank of America is removed or resigns as 

Trustee of the Trust. (Mr. Sho was not aware of this event until after he 

received responses to his disco ery request on 07/14/2011.) 

Bank of America ignore Mr. Short's discovery request and on 

04/19/2011 filed a motion fo summary judgment with an affidavit in 

support of the motion for s ary judgment.3 CP 553-557. The affiant 

was the attorney for Bank of erica, Albert Lin.4 CP 299-302. 

Bank of America continu to ignore Mr. Short's discovery request. 

On 04/25/2011 Mr. Short con ucted a CR 26(i) conference with Mr. Lin. 

Bank of America continued calcitrant in complying with Mr. Short's 

2 There is a discrepancy in the daf g of this event. Bank of America has used the date 
02/1112011 in all documents referen ing the event starting with the events first disclosure 
in answer to interrogatory 1.2 ofMr Short's discovery request. CP 246 lns. 13-19. U.S. 
Bank who replaced Bank of America as Trustee of the Trust stated in a letter to Mr. Short 
that they took over the role ofTruste of the Trust on 01120/2011. CP 587. 
3 The Court of Appeals mistakenly dentified this motion for summary judgment as the 
motion that lead to the order that is the subject of Mr. Short's Appeal. App. 3,,3. The 
motion for summary judgment that ead to the order that is the subject of Mr. Short's 
appeal was filed 10/14/2011. 
4 The Court of Appeals mistakenly identifies the affidavit of Araceli Urquidi as being 
filed with this motion for summary j dgment. App. 3,,4. The affidavit of Araceli Urquidi 
the Court of Appeals references in it opinion is not filed with Bank of America's second 
motion for summary judgment eithe . Ms. Urquidi's affidavit referenced by the Court of 
Appeals is not filed with trial co until five days prior to hearing on the motion for 
summary judgment, but not served n Mr. Short until three days prior to the hearing on 
the motion for summary judgment in iolation of CR 56. 
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discovery requests. On 05/17 I 011 Mr. Short filed a motion to compel. 

The court on 06/20/2011 ted Mr. Short's motion over Bank of 

America's motion for summary judgment. 

On 07/14/2011 Bank of erica served Mr. Short with Bank of 

America's Responses to Defen ant's first set of Discovery Requests. Mr. 

Short was also provided a c urtesy copy of a Pooling and Servicing 

Agreement (PSA) on CD disk that was referenced in Bank of America's 

responses. CP 246 ln. 7. 

On 10/14/2011 Bank of erica files and serves a second motion for 

summary judgment and an a 1davit in support of motion for summary 

judgment with the motion. CP 565-570. The motion was identical to the 

first motion, however a ne affiant, Araceli Urquidi from southern 

California provided the affida it in support of the motion for summary 

judgment.5 CP 256-298. 

Like Mr. Lin before her, Ms. Urquidi's affidavit was defective in 

certain relevant ways in that s e misidentified the plaintiff and she failed 

to comply with the requiremen s ofRCW 9.72.085. CP 227-233. 

5 Araceli Urquidi provided two decl tions in support of Bank of America's motion for 
summary judgment, one with the mot on and one days before the hearing on the motion. 
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On 01120/2012 Mr. Short r sponded to Bank of America's motion for 

summary judgment. CP 221-2 5. On 01/26/2012 Bank of America filed6 

a reply and a second affidavit f Araceli Urquidi in support of motion for 

summary judgment. CP 211-22 , CP 111-154. 

On 02/03/2012 the hearing n Bank of America's motion for summary 

judgment was heard as sched led. Mr. Short appeared in person. Mary 

Stearns an attorney Bank of America appeared 

The Trial Court granted Bank of 

On 02/14/2012 Mr. Short Iled a motion for reconsideration. CP 97-

107. Bank of America filed a esponse. CP 71-79. Mr. Short filed a reply. 

CP 18-60. 

On 03/02/2012 the hearin on Mr. Short's motion for reconsideration 

was heard. ed in person. Bank of America attorney 

Albert Lin appeared telepho ·cally. RP 03/02/2012. The Trial Court 

denied Mr. Short's motion. 

On 08/07/2012 Mr. Short filed a motion to vacate. Bank of America 

filed a response. Mr. Short led a reply. On 09/21/2012 Mr. Short's 

motion to vacate was heard. 09/21/2012. Mr. Short appeared in person. 

6 Neither Bank of America's reply or Araceli Urquidi's affidavit were served on Mr. 
Short in a timely manner. CR 56 req ires all supporting affidavits be filed and served not 
less than 28 day prior to the hearing d any reply be filed and served not less than 5 days 
prior to the hearing. 

Page 7 of20 



Bank of America attorney Bar ara Bollero appeared in person. The Trial 

Court denied Mr. Short's moti to vacate. 

V. ARGUMENT REVIEW SHOULD BE ACCEPTED 

This court should acce t review pursuant to RAP 13(b) 1, 2, 3 and 

4 because the Court of Appe s decision is in conflict with decisions of 

this Court, and other appeal courts and summary judgment involves 

issues of substantial public in erest because it deprives a person of their 

constitutional right to trial by ·ury. Summary judgment has and must be 

constantly and vigilantly con oiled lest the procedure become familiar 

and expediently used by the courts without due consideration for the 

constitutional right of which a erson may be deprived. 

A. of Appeals affirms the Trial Courts 

finding of istorical material facts while finding a 

A historical fact is a ng done, an action, an event or occurrence 

m · storical facts may be proved by direct 

evidence other by inference fr evidence of other facts. The resolution of 

disputes over historical facts o the inferences to be drawn from them is a 

jury function. A dispute over istorical facts or inferences, if genuine and 

material within the meaning o CR 56, precludes summary judgment. 

Documents that are si ed and dated provide direct evidence. 
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B. Story One 

On 09/25/2008 an eve t took place that is evidenced by a dated, 

signed and then recorded 

Agreement between the FDI 

JPMorgan Chase Bank, N 

10/03/2008 under file n 

ocument; a Purchase and Assumption 

as receiver of Washington Mutual and 

filed with King County Auditor on 

er 20081003000790. Pursuant to the 

agreement JPMorgan Chase a quired certain of the assets, including all 

the loans and all loan commi ents of Washington Mutual. 

A description of this historical event is contained in Bank of 

America's complaint, CP 3 , lns.18-24. their motion for summary 

judgment, CP 300, lns. 21-23. and the affidavit in support of their motion 

for summary judgment. CP 2 8, lns. 3-10. Mr. Short has reviewed the 

document and agrees this his orical event took place and that only the 

assets, including all loans 

Mutual are addressed in this 

Mr. 

evidence. 

commitments of Washington 

and agrees with this direct 

Bank of America stat s, in its complaint, motion for summary 

judgment, and affidavit in su ort of motion for summary judgment that 

Mr. Short's Note and Deed o Trust were assigned to JPMorgan Chase 

Bank by this FDIC agreement. 
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Mr. Short has examine this statement and the record and found no 

direct evidence to support this tatement of material fact. 

The next historical eve tin Mr. Short's chain of title occurred on 

03/23/2010 when as stated in ank of America's complaint, CP 305 Ins. 1-

of motion for summary jud 

Bank NA assigned the Note 

t, CP 301 Ins. 5-8. and affidavit in support 

ent, CP 258 lns. 10-13. JPMorgan Chase 

d Deed of Trust to Plaintiff and filed such 

assignment with Whatcom C unty Auditor on 03/26/2010, under file 

number20081003000790. 

Mr. Short because he ad found no direct evidence that his loan 

was part of the assets of W u at the time it was seized by FDIC, while 

not disputing that a document as made and filed purporting to transfer all 

beneficial interest in Mr. Sho 's Note and Deed of Trust from JPMorgan 

Chase to Bank of America, oes not accept or agree that this is a true 

statement of fact because th e is no direct evidence JPMorgan Chase 

Bank had any beneficial intere t in Mr. Short's Note and Deed of Trust to 

transfer. 

These are the facts that at the hearing on Bank of 

judgment that Judge Mura stated were his 

understanding ofthe facts reg ding the chain oftitle of Mr. Short's loan. 

RP 02/03/2012 pg. 6, Ins. 1-4; 
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C. Story Two 

Mr. Short conducted d scovery in the form of Interrogatories. At 

interrogatory 1.4 CP 247. Mr. 

"Was the subject loan wned by WAMU at the time the FDIC sold 

certain W AMU mortg e assets to JPMorgan Chase? Yes or No? 

If the answer is yes, p ease provide all documents relating to the 

transfer of the subject l an to JPMorgan Chase." 

Bank of America answered: 

"No .... "7 CP 247 ln. 1 

Therefore Mr. Short's l an was not part of the WaMu assets seized 

and transferred to JPMorgan C ase Bank. 

This statement directl conflicts and contradicts allegation 6 of 

Bank of America' a complaint ~ 9 of the Bank of America's motion for 

summary judgment and ~6 of the affidavit in support of Bank of 

America's motion for summ judgment. ld. 9. 

The conflict in this rna erial fact alone raised by Bank of America 

itself, and presented to the tria court in Mr. Short's response to motion for 

7 There is an extended answer beyo d the answer "No". This extended answer was not 
requested nor does it in any way ch ge the simple answer "No" to the direct question. 
Bank of America has criticized Mr. hort for not including their whole paragraph answer 
to a yes or no question. The suppos reasoning is that Mr. Short by including the whole 
paragraph would somehow change ir "No" answer to yes. 
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summary judgment is sufficie t to meet the standard that there exists a 

genuine dispute as to any mate · al fact. 

Further, links in the c ain of Mr. Short's title dependent on the 

resolution of the aforemention d material fact are essential for the court to 

have resolved prior to determ· ·ng if Bank of America has a right to bring 

suit against Mr. Short. 

As stated Mr. Short pr vided this information to the Trial Court in 

his response to motion for s ary judgment. It was in reply to Mr. 

Short's response that Bank o America through the affidavit of Araceli 

Urquidi that story two was fo ally introduced. CP 113 ln. 21-pg.115. 

Ms. Urquidi in her s cond affidavit in support of motion for 

summary judgment did not abandon story one but tells story two 

subsequent to story one. 

At this point it may be seful to digress to address the reasons Ms. 

Urquidi's second affidavit in upport of summary judgment should have 

been rejected and not consid red by the previous courts. Moving from 

least to most substantive. (see age 18 for discussion on competency) 

1. Ms. Urquidi's fails to correctly identify the 

plaintiff in the c ption. 

2. Ms. Urquidi's ffidavit in accordance with CR 56( c) must 

be filed and s rved not less than 28 days prior to the 
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hearing on mot on for summary judgment. Ms. Urquidi's 

affidavit was fi ed on 01/26/2012. The hearing date was 

02/03/2012.8 

3. Ms. Urquidi re£ rences a Pooling and Servicing Agreement 

(PSA). CP 114 In 5-6. A copy of this document is not 

court. 9 The PSA is also incomplete. 

Attached as E ·bit D to the PSA is the Mortgage Loan 

Schedule that p orts to identify the loans the Trust owns. 

PSA pg. 69-70. This Schedule states it is intentionally left 

blank and that a copy of the Schedule may be obtained 

from certain s urces. No copy of Exhibit D has been 

provided to the ourts or Mr. Short. 

CR 56 does not allow for Mr. Short to provide the Trial Court a 

written response to this ne information even if time would have 

permitted him to do so. 

8 Bank of America has argued that s. Urquidi's affidavit is other than is stated on its 
face and is somehow acceptable ev n though CR 56( c) clearly states "any supporting 
affidavits". [Resp. Brief pg.l6-17] Accepting Bank of America's argument that it is 
something other than an affidavit in support of motion for summary judgment arguendo 
Ms. Urquidi's affidavit fails because if it was in reply to Mr. Short's response and it must 
be filed and served not less than 5 days prior to the hearing on motion for summary 
judgment. The declaration of mailin for Ms. Urquidi's affidavit states it was mailed to 
Mr. Short on 01/25/2011. Adding 3 days for mailing and excluding weekends and 
holidays as required by the rules, M . Urquidi's affidavit was improperly served prior to 
the 02/03/2011 hearing date. 
9 Ms. Urquidi merely provides a ebsite address which is asserted will produce the 
(PSA), which does not comply with R 56. 
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D. The Trial Court ace pts Story One, The Court of Appeals 

accepts Story Two. 

The Trial Court's dec"sion is not reduced to a formal written 

opinion so the Verbatim Repo of Proceedings is the only record we may 

consult to gain insight into wh t formed the Trial Court's opinion. 

the Court states it did not "follow" Mr. 

Short's arguments. RP 02/03/ 012 pg 3 line 22 - pg 4 line 4. The Court 

did not seek clarification of th issues it was unable to "follow" from Mr. 

Short10
, but instead sought cl fication on issues from Bank of America. 

At page 6 the court rec · tes the essential elements of Story number 

1 as the basis of its decision. 02/03/3012 pg. 6lines 1-6. 

The Court of Appeals i undertaking the same inquiry as the Trial 

Court adopts an alternative v · w of historical events in its statement of 

facts. 

"Short's loan was bun led into a securitized trust know as WaMu 

Mortgage Pass-Throu h Certificates Series 2006-AR11 Trust 

(Trust) ... WaMu retain d the servicing rights to Short's loan." App. 

2, ~1. 

10 The only question directed by the ourt to Mr. Short at this point was "are you an 
attorney?" 
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Although the date of th "bundling"11 is not provided by the Court 

of Appeals, the date can be ap roximated by inference. If W aMu retained 

the servicing rights to Short's oan as the Court of Appeals stated, WaMu 

was obviously still functioning and had not at that time been seized by the 

FDIC. This can be additionall inferred by the Court of Appeals statement 

that when WaMu did fail an was seized by the FDIC that JPMorgan 

acquired the servicing rights to Short's loanP App. 2,~2. 

The cornerstone of e chain of title of Mr. Short's loan, a 

historical event, a material fa t is described by the Trial Court and the 

Court of Appeals in such a wa as to exclude the other's possibility. There 

are of course even other pos ibilities, not just the Trial Court's or the 

Court of Appeals choice of e ents that are deserving of a jury's inquiry 

into the facts. 

E. Ultra Vires and Illega Acts 

The place where the T · al Court and the Court of Appeals have to 

come together is on the only direct evidence that Bank of America has 

submitted that it is the holder f Mr. Short's Note and Deed of Trust, the 

publicly recorded assignment fthe deed oftrust. 13 CP 343-344 

11 "Bundling" is a euphemism for fer of beneficial interest en masse. 
12 The distinction between servicing 'ghts to a loan and beneficial interest in a Note and 
Deed of Trust is significant. 
13 This document has serious defects ee CP 31, ,7 for a full discussion. 
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The Trial Court does t expressly mention the PSA, 14 The Court 

of Appeals does however state t page 2 of its opinion that: 

"A Pooling and Servi ing Agreement (PSA) govern all aspects of 

the Trust."15 App. 2 ~1. 

The assignment of Mr Short's deed of trust is dated 03/23/2010 

and recorded 03/26/2010. Th PSA which govern all aspects ofthe Trust 

at Article II § 2.06 states that he closing date for the Trust is the start-up 

date, which is 08/24/2006 an ; that all Mortgage Files16 must be in the 

hands of the Trustee or Custo ian not later than 45 days after the closing 

date to be considered part o the Trust's Mortgage Pool Assets. PSA 

Article II§§ 2.05-2.07. 

Mr. Short's Deed ofT st could not possibly be accepted into the 

Trust's Mortgage Pool Assets some three years plus after the closing date 

as the Court of Appeals pr claims App 5 ~4. without violating the 

provisions of the PSA, includ g PSA Article II § 2.02(iv), and inflicting 

significant damage on Trust's investors by compromising the Trust's 

REMIC tax status. To dis 1 the Court of Appeals assertion that the 

14 Mr. Short argues that the PSA as not been entered in evidence properly and it is 
unknown whether the trial court eve could access this document because the trial court 
was supplied only a online address o view it, and this just five days before the hearing, 
though the Court of Appeals appears to have acknowledged and accepted it. App. 2 ~1. 
15 Available online per Ms. Urquidi. P 114 Ins. 5-7. 
16 Mortgage Files are defined on p e 66 of the PSA and include Notes and Deeds of 
Trust 
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evidence was uncontoverted, r. Short brought this to the attention of the 

Trial Court in his response to otion for summary judgment. CP 235 Ins. 

3-5. 

The PSA also states that there is a Mortgage Loan Purchase 

Agreement. PSA 69. Accordi g to the PSA the Mortgage Loan Purchase 

Agreement defines 'Qualified Loans" that the Trust may purchase. The 

Mortgage Loan Purchase Agr ement has not been entered into evidence 

but it is reasonable to pres e that a loan in default would not qualify. 

Both courts have found Mr. hort's loan to be in default as of February 

2009 

The assignment of Mr. Short's Note and Deed of Trust, which are 

known to be in default, from JPMorgan Chase Bank's personal book to 

Bank of America as Trustee :fi r the Trust would constitute a fraud on the 

investors in the Trust. 17 This f course is an illegal act, and a violation of 

the Trust's PSA. The assignm nt of Mr. Short's Note and Deed of Trust, 

which is publicly recorded18 m st therefore be void. 

17 The Court of Appeals states at pa 
beneficial interest in Short's Note 
Bank of America sued Short to fore 
App2~4. 

2 of it opinion "In March 20 I 0, Chase assigned all 
Deed of Trust to Bank of America. In April 20 I 0, 

ose on the property and for a deficiency judgment." 

18 Public recording of a document d es not attest to the documents validity nor that it can 
effect its purported purpose, only that its filing is acknowledged, available to, and 
provides notice to the public of its ex stence. 
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F. Affidavits of Araceli rquidi 

stated that Araceli Urquidi has 

established herself as compete t to testify by stating "Urquidi states she is 

an agent ofBank of America, ... ". App. 8, ~3. 

The Court of Appeals as acknowledged in its facts that Bank of 

America ceased being the T tee of the Trust on 02/11/2011. App. 3, ~2. 

two affidavits in support of Bank of 

judgment. The first is dated 09/21/2011 

and filed on 10/14/2011 and e second is dated 01/19/2012 and filed on 

01126/2012. CP 256, CP 111. 

ed as an employee of JP Morgan Chase 

America's answer to interrogatory 1.1. CP 

245. Any relevant agency r lationship Ms. Urquidi could have ever 

possibly had with Bank of erica would have been derived from her 

employment at JP Morgan C ase and its relationship to the Trust as its 

Servicer during a period of ime in which Bank of America was the 

Trustee of the trust. Therefor any agency relationship Ms. Urquidi may 

have had with Bank of Ameri a was severed when Bank of America was 

removed or resigned as Truste of the Trust. 
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Ms. Urquidi was not agent of Bank of America on the date of 

the making or filing of eith r of her two affidavits. Ms. Urquidi is 

therefore not competent to test fy. 

G. Trustees Status After emoval or Resignation CR 25 

s has misinterpreted the removal or 

resignation of Bank of Ameri a as Trustee of the Trust as a transfer of 

interest and has therefore mis enly applied CR 25( c) to the event rather 

than CR 25(b ). 19 

The interest in this cas is Mr. Short's loan. The Trust by removing 

or accepting Bank of Ameri a's resignation as Trustee did not in that 

process transfer any interest in Mr. Short's loan?0 

When the Trustee of express Trust brings suit in its own name, 

without joining the party for hose benefit the action is brought, and is 

19 The Court of Appeals misunders ding of the event may be attributed to Respondent's 
Brief where Bank of America takes ly liberty with the record by stating at page 5 ~2; 
"On February 11, 2011, U.S. B National Association (USBank) purchased all of 
BOA's mortgage Trust business, inc usive of the subject loan, and was substituted as the 
Trustee of the WaMu Trust. (CP 46)" which the Court of Appeals renders to; "In 
February 2011, U.S. Bank Natio al Association (U.S. Bank) purchased Bank of 
America's mortgage trust business and succeeded Bank of America as trustee of the 
Trust." The source cited CP 246 B of America response to interrogatory 1.2 actually 
states; "Later on February 11, 2011, U.S. Bank National Association ("U.S. Bank") 
replaced Bank of America as Trust e of the Trust; thus as of February 11, 2011, U.S. 
Bank is the Trustee of the Trust th t owns the subject loan. (Plaintiff intends to file a 
substitution of party, substituting U .. Bank for Bank of America as Plaintiff.)" 
20 Transfer of interest in a loan i.e. ote and deed of trust are accompanied by a formal 
process including public recording of documents etc. No transfer of interest in Mr. 
Short's loan by the Trust is even sug ested. 
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removed or resigns as Truste during the pendency of the litigation they 

become incompetent thereby. 

CR 25(b) Incompetenc , is the rule that governs procedure in the 

event a party becomes inco petent. Therefore in accordance with CR 

25(b) Bank of America may ot continue the action after being removed 

or resigning their position as T stee of the Trust on or about 02/11/2011. 

VI. CONCLUSION 

Pursuant to RAP 13.4 b) 1, 2, 3 & 4 this Court should accept 

review. 

Respectfully submitted this J 

0A~o 
Christopher L. Short, Pro se 
Defendant, Appellant-Petition r 
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IN THE COURT OF APPEAL OF THE STATE OF WASHINGTON 

BANK OF AMERICA, N.A., ) 
as successor by merger to ) No. 68545-7-1 
LASALLE BANK, N.A., as trustee ) 
to WaMu Mortgage Pass-Through ) DIVISION ONE 
Certificates Series 2006-AR11 Trust, ) 
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) 
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·~ -· 
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) 
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) 
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UNKNOWN PARTIES IN ) 
POSESSION; OR CLAIMING A ) 
RIGHT TO POSSESSION, and ) 
UNKNOWN OCCUPANTS; and ) 
DOES 1-10 inclusive, ) 

) FILED: September 23, 2013 
Defendants. ) 

GROSSE, J. - A trustee of an xpress trust is entitled to bring suit in its own 

name without joining the party for wh se benefit the action is brought. When a new 

trustee succeeds the original trust during the pendency of the litigation, the 

original trustee may continue the a ion unless otherwise ordered by the court. 

Because Bank of America, N.A., the riginal trustee, established that it was entitled 

to judgment as a matter of law, we a trm the order of summary judgment. However, 

we remand for Bank of America to mply with a local superior court rule requiring 

the filing of an original promissory not prior to judgment. 
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F TS 

In June 2006, Christopher Short e ecuted a promissory note in the amount of 

$294,000 to Washington Mutual Bank, F.A. (WaMu). The promissory note was 

secured by a deed of trust encum ring agricultural property in Deming, 

Washington. Short's loan was bundled i to a securitized trust known as the WaMu 

Mortgage Pass-Through Certificates Se ies 2006-AR 11 Trust (Trust). A Pooling 

and Servicing Agreement (PSA) gover s all aspects of the Trust. The original 

trustee of the Trust was LaSalle Bank, N .. (LaSalle). In October 2007, LaSalle was 

succeeded as trustee by Bank of Am rica, N.A. (Bank of America) following a 

merger. WaMu retained the servicing rig ts to Short's loan. 

In September 2008, WaMu failed. It was seized by the federal government 

and placed into receivership with the Fed ral Deposit Insurance Corporation (FDIC). 

JPMorgan Chase Bank (Chase) acqui the vast majority of WaMu's assets, 

including the servicing rights to Short' Chase also maintained physical 

possession of the original promissory not . 

It is undisputed that Short defau ed on payments on the note in February 

2009. 

In March 2010, Chase assigned all beneficial interest" in Short's note and 

deed of trust to Bank of America. In ril 2010, Bank of America sued Short to 

foreclose on the property and for a d ficiency judgment. The caption of the 

complaint designated the plaintiff as "Ba k of America, NA as successor by merger 

2 
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to LaSalle Bank NA, as Trustee t WaMu Mortgage Pass-Through Certificates 

Series 2006-AR 11 Trust." 

In February 2011, U.S. Bank National Association (U.S. Bank) purchased 

Bank of America's mortgage trust bu iness and s~ed Bank of America as the 

trustee of the Trust. 

In April 2011, Bank of Americ moved for summary judgment. The caption 

for the motion now designated the pi intiff as "Bank of America, NA as successor by 

merger to LaSalle Bank NA, as Trustee to WaMu Mortgage Pass-Through 

Certificates Series 2006-AR 11 Trust through their loan servicing agent JPMorgan 

Chase Bank, NA." 

In support of its motion, Ban of America attached the affidavit of Araceli 

Urquidi. The affidavit stated, in perti 

Under penalty of perjury, the u ersigned hereby declares as follows: 
1. I am over the age of 18 years and am not personally a party to 
this litigation. As to the folio ng facts, I know them to be true of my 
own personal knowledge, and if called upon to testify in this action, I 
could and would testify compet ntly thereto. 
2. I am a duly authorized agent and signer for Bank of America, 
NA as successor by merger to LaSalle Bank, NA, as Trustee to WaMu 
Mortgage Pass-Through Cert· tes Series 2006-AR 11 Trust, and its 
servicing agent JP Morgan C ase Bank, NA ("Plaintiff"). I am duly 
authorized to make this declar tion on behalf of Plaintiff. 
3. As an agent for the Pia ntiff, I am familiar with the manner and 
procedure by which loan r cords are obtained, prepared, and 
maintained. Those records ar obtained, prepared, and maintained by 
employees or agents of the PI intiff in the performance of their regular 
business duties at or near the ime, act, conditions, or events recorded 
thereon. The records are rna either by persons with knowledge of 
the matters they record or fro information obtained by persons with 

3 
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such knowledge. I have knowledg of and/or access to those records. 
I personally reviewed those record when making this declaration. 

16. The original promissory n e evidencing Mr. Short's loan is in 
the possession of Chase's loan rd department, and is physically 
located in Chase's secure wareho se in Monroe, Louisiana. 

Attached to Urquidi's affidavit were copi s of the note, the deed of trust, an affidavit 

from an FDIC representative regarding t e transfer of assets from WaMu to Chase, 

and the assignment of the note and deed of trust from Chase to Bank of America. 

The trial court granted summary j dgment in favor of Bank of America. Short 

appeals. 

We review a grant of summary udgment de novo, undertaking the same 

inquiry as the trial court.1 Summary ju gment is proper if, viewing the facts and 

reasonable inferences most favorably to the nonmoving party, no genuine issues of 

material fact exist and the moving party is entitled to judgment as a matter of law.2 

The moving party has the initial burden t show that there is no genuine issue as to 

any material fact.3 If the moving party sa "sfteS its burden, only then does the burden 

1 Sheikh v. Choe, 156 Wn.2d 441,447, 1 8 P.3d 574 (2006). 
2 CR 56(c); Versuslaw Inc. v. Stoel Ri es LLP, 127 Wn. App. 309, 319-20, 111 
P.3d 866 (2005). 
3 Hiatt v. Walker Chevrolet Co., 120 Wn. d 57, 66, 837 P.2d 618 (1992). 
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shift to the nonmoving party to prese t evidence that material facts are in dispute.4 If 

the nonmoving party fails to do so, th n summary judgment is appropriate. 

1. Material Facts in Dispute 

Short argues the trial court err: in granting summary judgment because the 

evidence did not show that Bank o America was the party with the authority to 

enforce the note and foreclose on the deed of trust. Specifically, Short contends that 

Chase was unable to assign tiall b neficial interest" in Short's loan to Bank of 

America in 2010 because the Trust. n t Chase, owned the loan. 

"Every action shall be prosec ed in the name of the real party in interest."5 

The real party in interest is the p rty "who possesses the right sought to be 

enforced" under the substantive law. 6 A trustee of an express trust is authorized to 

bring suit on behalf of the trust as the arty in interesC 

The uncontroverted evidence stablished that Short's loan was pooled with 

other loans and placed into the Tru t. Through the PSA, the Trust became the 

owner of the loans and held the loan for the benefit of its investors. As such, the 

Trust, through its trustee, is entitled to bring suit against Short.8 

4 Vallandi ham v. Clover Park Sch. ist. No. 400, 154 Wn.2d 16, 26, 109 P.3d 805 
(2005) {quoting At rton Condo. a ent-Owners Ass'n Bd. of Dirs. v. Blume Dev. 
Co., 115 Wn.2d 506, 515-16, 799 P.2 250 (1990)). 
OCR 17(a). 
6 Sprague v. Svsco Corn .• 97 Wn. Ap . 169, 176 n.2, 982 P.2d 1202 (1999). 
7 CR 17(a); see also Denn v. Casca e Platinum Co., 133 Wash. 436, 439-40, 232 
P. 409 (1925). 
8 Bank of America argues that Chas • as the servicing agent for the Joan, is also 
entitled to file suit to foreclose on th deed of trust. Because we find that Bank of 
America had the authority to file suit, need not address this argument. See, e.g .• 

5 
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Short correctly notes that Bank of America was the trustee of the Trust at the 

time the complaint was filed, but by the ·me the judgment was entered, U.S. Bank 

had succeeded Bank of America as rustee. He therefore requests that "all 

documents misidentifying plaintiff be~ · eel." But CR 25(c) provides that: 

In case of any transfer of interes, the action may be continued by or 
against the original party unless the court upon motion directs the 
person to whom the interest is ransferred to be substituted in the 
action or joined with the original p rty. 

Substitution on grounds of transfer of int rest is not mandatory.9 And whether or not 

a transferee is made a party, it will be ound by an adjudication of the transferor's 

rights. 10 Therefore, pursuant to CR 25(c, Bank of America was entitled to maintain 

the action as the original party in interest 

2. Admissibility of Evidence 

Short argues that the trial court rred in admitting copies of the promissory 

note «that were ... not original in contra iction to WCCR 54( c), RCW 56( e) [sic] and 

ER 1 002." We review de novo all tria court rulings made in conjunction with a 

summary judgment motion. 11 

Whatcom County Civil Rule 0JV CR) 54(c) reads: "No judgment shall be 

taken upon a negotiable instrument un il the original instrument has been filed.n 

LaSalle Bank Nat'l 'n v. Lehman B~ . Holdi s Inc., 237 F.Supp.2d 618, 633 
(O.Md. 2002) {the fact that the special servicer and the trustee "each have the 
authority to institute suit does not negate he right of [the trustee] to so act.") 
9 Stella Sales. Inc. v. Johnson, 97 Wn. A p. 11, 17, 985 P.2d 391 (1999). 
10 Stella Sales, 97 Wn. App. at 17-18 (q oting Anderson & Middleton Lumber Co. v. 
~uinault Indian Nation, 79 Wn. App. 221, 227, 901 P.2d 1060 (1995)). 

Folsom v. Burger King, 135 Wn.2d 65 , 663, 958 P.2d 301 (1998). 
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Bank of America argues that becau it sued to foreclose on the property, rather 

than to collect on the note, WC R 54(c) does not apply. This argument is 

unconvincing. As Short points out, B nk of America sued for a deficiency judgment. 

A deficiency judgment is a judgment on the note. 12 Because Bank of America sued 

for and obtained a judgment on then te, they were obligated to produce the original 

note. On remand, the original notes II be filed. 

However, we reject Short's cl im that the copy of note attached to Bank of 

America's summary judgment moti n was inadmissible because it was not an 

original as required by ER 1002. A d plicate is admissible to the same extent as an 

12 As this court recently explained in ardner v. First Herita e Bank, _Wn. App. _, 
303 P.3d 1065 (2013): 

Under chapter 61.12 RCW g verning foreclosure of mortgages and 
personal property liens, a defi iency judgment "arises if the amount of 
a judgment in a judicial foreclo ure exceeds the value of the security at 
the foreclosure sale." Boein Em lo 'Credit Union v. Burns, 167 
Wn. App. 265, 282, 272 P.3d 08 (2012)]. Once obtained, a deficiency 
judgment is "similar in all resp cts to other judgments for the recovery 
of money .... " RCW 61.12. 0; see Lassen v. Curtis, 40 Wn.2d 82, 
86, 241 P.2d 210 (1952) ("In ur opinion, a personal judgment for the 
amount due on a separate o ligation entered as part of a decree of 
foreclosure of a mortgage gi en to secure such obligation, in effect 
amounts to a judgment over for the deficiency .... "). As in the 
mortgage foreclosure conte • "deficiency judgment" under RCW 
61.24.100 means a money judgment sought by a trust deed 
beneficiary (or other creditor) following a trustee's sale that fails to 
satisfy the obligation secured y the deed of trust. We conclude that a 
"defiCiency judgment" for purp ses of RCW 61.24.100's antideficiency 
provision means a money jud ment against a debtor for a recovery of 
the secured debt measured by the difference between the debt and the 
net proceeds received from th foreclosure sale. 

Gardner, 303 P.3d at 1071 (footnotes omitted). 
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original unless a genuine question is rai ed as to the authenticity of the original or it 

would be unfair to admit the duplicate in lieu of the original. 13 Short does not 

challenge the note's authenticity or oth rwise articulate how he was prejudiced by 

the duplicate. 1" 

Short also challenges the admi sibility of the affidavit of Araceli Urquidi. 

Affidavits submitted as part of a summ ry judgment proceeding must be made on 

personal knowledge and show affirmativ ly that the affiant is competent to testify to 

what is in the affidavit. 15 If an affiant refe to documents outside the affidavit, sworn 

or certified copies of those documen s must be attached or served with the 

affidavit. 16 

These requirements have been s tisfied. Urquidi's affidavit states that she is 

an agent of Bank of America, that she i familiar with the means of preparation of 

loan records, and that she personally rev ewed Short's loan documents. Attached to 

Urquidi's affidavit were copies of the n te, the deed of trust. an affidavit from an 

FDIC representative regarding the trans r of assets from WaMu to Chase, and the 

13 ER 1003. Examples of situations in w ich it would be unfair to admit a duplicate 
include: (1) if portions of the original ere excised or altered in the duplication 
process; (2) if the duplicate were iflegibl or inaudible; or (3) if the original had been 
intentionally and fraudulently destroyed y the party offering the dupticate. Braut v. 
Tarabochia, 104 Wn. App. 728, 732, 7 P.3d 1248 (2001). From the record it 
appears none of these situations are pre ent here. 
1 Although Short alleges in his reply rief that Bank of America has somehow 
falsified the copy of the note it provided the trial court, he provides no evidence in 
support of this claim. 
15 CR 56(e). 
16 CR 56(e). 
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assignment of the note and deed of rust from Chase to Bank of America. The trial 

court did not err in considering the a 

request costs and/or attorney fees incurred 

in defending this appeal. However, n ither cites authority warranting such an award. 

A request for attorney fees on appea requires a party to include a separate section 

in his or her brief devoted to the req est; this requirement is mandatory.17 A "bald 

request for attorney fees on appeal" is insufficient; rather, argument and citation to 

authority are required under the rule o advise this court of the appropriate grounds 

for an award of attorney fees and c sts.18 As such, we deny the requests of both 

parties. 

Affirmed and remanded for pro ings consistent with this opinion. 

WE CONCUR: 

17 RAP 18.1(b); Philli s Bl . Co. v An, 81 Wn. App. 696, 705, 915 P.2d 1146 
p996). 
8 Thweatt v. Hommel, 67 Wn. App. 135, 148, 834 P.2d 1058 (1992); Austin v. U.S. 

Bank of Wash., 73 Wn. App. 293, 313 869 P.2d 404 (1994). 
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LASALLE BANK, N.A., as trustee 
to WaMu Mortgage Pass-Through 
Certificates Series 2006-AR11 Trust, 

Respondent, 
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CHRISTOPER l. SHORT, 

Appellant, 

WASHINGTON MUTUAL BANK; 
UNKNOWN PARTIES IN 
POSESSION; OR CLAIMING A 
RIGHT TO POSSESSION, and 
UNKNOWN OCCUPANTS; and 
DOES 1-10 inclusive, 

Defendants. 

) 
) No. 68545-7 -I 
) 
) ORDER DENYING MOTION 
) FOR RECONSIDERATION 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 

--. 
; . 

The appellant, Christopher l. hort, has filed a motion for reconsideration 

herein. The court has taken the matt r under consideration and has determined 

that the motion for reconsideration sh uld be denied. 

Now, therefore, it is hereby 

ORDERED that the motion for econsideration is denied. 

Done this 29th day of October, 

Judge 
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